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中国-欧盟社会保护改革项目
OVERALL VIEW OF THE MOBILITY WITHIN THE EUROPEAN UNION.

I.-LEGISLATION.

A) Free movement of workers.

-Directive 2014/54/EU on measures facilitating the exercise of rights conferred on workers in the context of freedom of movement for workers.

-Directive 2014/50/EU on the acquisition and preservation of supplementary pension rights.

-Article 45 of the Teatry on the Functioning of the European Union (TFEU).

-Regulation (EU) 492/2011, of 5 April 2011 on freedom of movement for workers within the Union, cofifying Regulation (EEC) 1612/68 and its successive modifications (Council Regulations 312/76 and 2434/92, and Article 38(1) of Directive 2004/38/EC.

-Directive 2004/38//EC of 29 April on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States (OJ No L 158, 30 April 2004)

-Directive 98/49/EC, of 29 April 2004 on the rights of citizens of the Union and their family members to move and reside freely within the territory of the Member States (OJ No L 158, 30 April 2004).

-Directive 98/49/EC of 29 June 1998 on safeguarding the supplementary rights of employed and self-employed persons moving within the Community (OJ No L, 25 July 1998).

B) Enlargement 2004: Accesion Treaty. OJ. L 236 de 23.09.2003 Accesion Treaty.

C) Enlargement 2007: Accesion Treaty. OJ. L 157 of 25.4.2005 Accesion Treaty.

D) Enlargement 2013: Accesion Treaty. OJ L 112 of 24.4.2012 Accesion Treaty of Croatia.

II.- FREE MOVEMENT- EU NATIONALS.

Free movement of workers is a fundamental principle of the Treaty enshrined in Article 45 of the Treaty on the Functioning of the European Union, and developed by EU secondary legislation and the Case law of the Court of Justice. EU citizens are entitled to:

◾look for a job in another EU country

◾work there without needing a work permit

◾reside there for that purpose

◾stay there even after employment has finished

◾enjoy equal treatment with nationals in access to employment, working conditions and all other social and tax advantages

EU nationals may also have certain types of health & social security coverage transferred to the country in which they go to seek work .

Free movement of workers also applies, in general terms, to the countries in the European Economic Area: Iceland, Liechtenstein and Norway.

People working in some occupations may also be able to have their professional qualifications recognised abroad.

EU social security coordination provides rules to protect the rights of people moving within the EU, Iceland, Liechtenstein, Norway and Switzerland. 

Who can benefit from this freedom?

◾Jobseekers, i.e. EU nationals who move to another EU country to look for a job, under certain conditions.

◾EU nationals working in another EU country.

◾EU nationals who return to their country of origin after having worked abroad. 

◾Family members of the above.

Rights may differ somewhat for people who plan to be self-employed, students, and retired or otherwise economically non-active people. 

What restrictions are there?

◾The rights described in this report are applied to people who exercise their right to free movement for work purposes.

◾There are limitations based on considerations of public security, public policy, public health grounds and employment in the public sector.

◾Nationals of Croatia may face temporary restrictions.

CROATIA

Transitional restrictions on access of workers from Croatia to the labour markets of other Member States currently apply in: 

◾Austria, Malta, the Netherlands, Slovenia, the United Kingdom. 

This means that these Member States continue to regulate access of Croatian workers to their labour markets by national law and may require work permits from Croatian workers.

Croatia has equivalent transitional restrictions for workers from those Member States.

According to the 2011 Act of Accession, EU-27 Member States can temporarily restrict the access of workers from Croatia to their labour markets.

First phase: 1 July 2013 - 30 June 2015: The access was regulated by the national law of the other Member States. 13 Member States applied restrictions (AT, BE, CY, FR, DE, EL, IT, LU, MT, NL, ES, SI and UK). The others decided to fully apply EU free movement rules to Croatian workers.

Second phase: 1 July 2015 - 30 June 2018.: Member States may maintain restrictions if they notified it to the Commission beforehand. Austria, Malta, the Netherlands, Slovenia and the United Kingdom have done so and currently restrictions apply only in those Member States. 

Third phase: 1 July 2018 - 30 June 2020.: In the final phase Member States will be able to apply the restrictions only in case of serious disturbances of their labour market or a threat of such disturbances.

III. FAMILY MEMBERS.

When an EU national is working abroad in another EU country, family members also have the right to reside and work in that country, regardless of their nationality. Children have the right to be educated there.

The right to reside: Administrative formalities:

◾Family members who are EU nationals

◾Family members who are not EU nationals

The right to work: Family members:

◾do not need a work permit to work, even if they are non-EU nationals.

◾have the right to equal treatment, including access to all social and tax advantages.

The right to education

Children of EU nationals working abroad in another EU country:

◾have the right to education in the host country, whatever their nationality, on the same terms as nationals of that country

◾must also be given the same access to study grants.

IV. NON-EU NATIONALS.

The freedom to move to another EU country to work without a work permit is a right for EU nationals.

Non-EU nationals may have the right to work in an EU country or to be treated equally with EU nationals as regards conditions of work. These rights depend on their status as family members of EU nationals and on their own nationality.

Iceland, Liechtenstein and Norway

Although these countries are not members of the EU, their nationals can work in the EU on the same footing as EU nationals, since they belong to the European Economic Area.

Workers from some EU countries may face temporary restrictions on working in Iceland, Liechtenstein or Norway. Currently these are: Bulgaria and Romania.

Switzerland

Under the EU-Switzerland agreement on the free movement of persons, Swiss nationals are free to live and work in the EU, with some restrictions for working in Croatia.

Most EU citizens do not need a permit to work in Switzerland. Restrictions only apply to nationals of Bulgaria, Croatia and Romania – who need a work permit. 

Turkey

The right of Turkish nationals to move to an EU country to work depends entirely on the laws of that country.

Turkish workers who are legally employed in an EU country and who are duly registered as belonging to the labour force there have the following rights:

◾after one year's legal employment they are entitled to a renewal of the work permit for the same employer if a job is available

◾after three years' legal employment they may change employers and respond to any other offer of employment for the same occupation

◾after four years' legal employment they enjoy free access to any paid employment in that EU country.

Turkish nationals working legally in an EU country are also entitled to the same working conditions as the nationals of that country.

Other countries that have an agreement with the EU

Nationals of these countries, who are working legally in the European Union, are entitled to the same working conditions as the nationals of their host country:

◾Algeria, Morocco, Tunisia

◾Russia

◾Albania, Croatia, the former Yugoslav Republic of Macedonia, Montenegro;

◾Andorra, San Marino

◾79 countries of the African, Caribbean and Pacific Group of States.

Countries with no agreement

For nationals of other countries – that have no agreement with the EU – the right to work in an EU country mainly depends on the laws of that country, unless they are members of an EU national's family.

However, EU rules do cover the following areas for workers from all non‑EU countries:

◾non-EU nationals who are long-term residents in the EU

◾the right to family reunification

◾admission for non-EU researchers

◾admission for students, exchange pupils, unpaid training or voluntary service

◾the rights of highly-skilled workers from outside the EU (EU blue card scheme).

New EU rules have been proposed on:

◾simplified entry procedures and rights for all non-EU migrant workers

◾conditions of entry and residence of seasonal workers from non-EU countries

◾conditions of entry and residence of non-EU nationals in the framework of an intra-corporate transfer.

V. POSTED WORKERS.

What is posting?

We say a worker is "a posted worker" when he is employed in one EU Member State but sent by his employer on a temporary basis to carry out his work in another Member State. For example, a service provider may win a contract in another country and send his employees there to carry out the contract. This trans-national provision of services, where employees are sent to work in a Member State other than the one they usually work in, gives rise to a distinctive category, namely that of "posted workers". This category does not include migrant workers to go to another Member State to seek work and are employed there.

To guarantee that the rights and working conditions of a posted worker are protected throughout the European Union, and to avoid "social dumping" where foreign service providers can undercut local service providers because their labour standards are lower, the European Community law has established a core of mandatory rules regarding the terms and conditions of employment to be applied to an employee posted to work in another Member State. These rules will reflect the standards of local workers in the host Member State (that is, where the employee is sent to work). 

The idea is that where a Member State has certain minimum terms and conditions of employment, these must also apply to workers posted to that State. However, there is nothing to stop the employer applying working conditions which are more favourable to workers such as, for instance, those of the sending member State (that is, where the employee usually works).

Which areas are covered?

The Posting of Workers Directive (Directive 96/71/EC) covers employees being sent to another Member State in three situations:

◾When an employer posts a worker to another Member States on his own account and under his direction, under a contract which the employer has concluded with the party in the State for whom the services are intended;

◾When an employer posts a worker to an establishment or to an undertaking owned by the group in the territory of a Member State;

◾When the employer, being a temporary employment undertaking or placement agency, hires out a worker to a user undertaking established or operating n another Member States.

The employment relationship between the employer and the posted worker must be maintained during the period of posting.

What terms and conditions of employment are covered?

The core of mandatory rules on posting covers a wide range of issues such as maximum work periods and minimum rest periods, minimum paid annual leave, minimum rates of pay, equal treatment between men and women and the conditions of hiring out workers, in particular the supply of workers by temporary employment undertakings.

The legislation also tackles issues such as health and safety at work and includes protective measures in the terms and conditions of employment of pregnant women, of children and of young people.

By guaranteeing fair competition and respect for the rights of posted works, the EC legislation provides a clear framework so that businesses and workers can take full advantage of the opportunities offered by the internal market.

Furthermore, the Posting of Workers directive lays down the obligation for Member States to cooperate among themselves and to grant public access to information on national employment conditions.

Legislative initiatives 

◾ Directive 2014/67/EU on the enforcement of the Directive 96/71/EC concerning the posting of workers in the framework of the provisions of services and amending Regulation (EU) No 1024/2012 on adminsitrative cooperation, through the Internal Market System,( “the IMI Regulation”).

-Proposal for Regulation on the excercise of the right to take collective action within the context of the economic freedoms of the single market - COM(2012) 130

◾Commission Staff Document: Impact Assessment, Revision of the legislative framework concerning the posting of workers in the context of the provision of services - SWD(2012) 63 - Part I / SWD(2012) 63 Part II / SWD(2012) 64 Executive Summary  

◾Press Release: Commission to boost protection for posted workers - IP/12/267 21/03/2012

Implementation Reports

◾Report from the Commission services on the implementation of Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning the posting of workers in the framework of the provision of services (January 2003)

◾Implementation Report Directive 96/71/EC concerning posting of workers in the framework of the provision of services - New Member States (July 2007)

Studies

◾Study on the protection of workers' rights in subcontracting processes in the European Union (2012) - Final Report (EN) / Executive Summary (EN, FR, DE).

◾Preparatory study for an Impact Assessment concerning the possible revision of the legislative framework on the posting of workers in the context of the provision of services, Ismeri Europa (2012)

◾Complementary study on the legal aspects of the posting of workers in the framework of the provision of services in the European Union (2012)

◾Comparative study on the legal aspects of the posting of workers in the framework of the provision of services in the European Union - with executive summaries: EN, FR, DE (2011)

◾Study on the economic and social effects associated with the phenomenon of posting of workers in the EU: Final report / Annexes (March 2011)

◾Information provided on the posting of workers (Sep 2010)

◾Recent study on the Posting of workers carried out for the European Foundation for the Improvement of Living and Working Conditions (Eurofound) - Pedersini, Roberto, Pallini, Massimo: Posted workers in the European Union (2010) 

◾Joining up in the fight against undeclared work in Europe - Feasibility study on establishing a European platform for cooperation between labour inspectorates, and other relevant monitoring and enforcement bodies, to prevent and fight undeclared work (Final Report 2010)

◾Report (Executive Summaries) on the implementation of Directive 96/71/EC in Bulgaria and in Romania (2009)
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